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1. General

1.1 Legislation Regulating Procurement of 
Government Contracts
In Spain, government contracts are divided into two phases: 
the procurement and the execution of the contract. Generally, 
both of them are subject to public law and, in particular, the 
following legislation:

• Law 9/2017, of 8 November, regulating contracts granted by 
the public sector; and 

• Royal Decree 1098/2001, of 12 October, which develops in 
more depth the law on contracts granted by public admin-
istrations (even though it refers to a previous law it is still in 
force).

If the contract is considered not to fulfill a public need, for 
example the lease of a public building to a private corporation, 
the contract will be subject to Law 33/2003, of 3 November, 
on public administration’s properties, but its procurement will 
be subject to the principles set out in the legislation described 
above.

Similarly, if the contract is tendered by a body which belongs 
to the public sector but it is not a public administration the 
contract will be subject to private (civil) law but its procurement 
will still follow the requirements set out in Law 9/2017. 

In addition to the above, there are specific rules regulating the 
administrative proceedings in order to challenge a decision tak-
en during the procurement process (Royal Decree 814/2015 of 
11 September), and some regions (Madrid, Navarra, Extrema-
dura, Castilla La Mancha and Basque Country) have issued their 
own regulations for contracts that fall within their jurisdiction. 

1.2 entities Subject to Procurement Regulation
The terminology in Spain referring to public administrations 
subject to public procurement rules is quite complex. First, there 
is an all-embracing term called the public sector. Within the 
public sector we can find a narrower term, which is a public 
administration. 

The term public administration includes:

• central state administration, the administrations of the 
autonomous communities and the autonomous cities of 
Ceuta and Melilla, as well as local administration;

• the management entities and the common services of the 
social security; and

• autonomous bodies, public universities and independent 
agencies.

Still, for public procurement purposes there is a specific term 
which is the contracting authority (poder adjudicador). This 
term encompasses: public administrations, public foundations, 
mutual entities collaborating with the social security and any 
other legal entity created specifically to satisfy needs of the 
general interest controlled or financed by any of the previous 
administrations.

In short, contracts granted by a public administration or con-
tracting authority will be subject to administrative law both at its 
procurement phase and during the life of the contract, whereas 
contracts granted by other administrations falling under the 
public sector definition are only subject to public procurement 
rules (Articles 25, 26 and 27 of Law 9/2017). 

1.3 Type of Contracts Subject to Procurement 
Regulation
In order to fall under public procurement rules the contrac-
tor must provide the administration a service, supply or pub-
lic work that the administration requires in order to fulfill its 
public interest activities and in exchange the contractor obtains 
monetary compensation. For example, the lease of public space 
to a private party does not generally meet these requirements. 

The main categories are services, supply, public works and con-
cessions (for works and services) and mixed contracts (which 
include elements of both of the categories described above). 

1.4 Openness of Regulated Contract Award 
Procedure
Under EU legislation there are five types of contract award 
procedures (open, negotiated, competitive dialogue, restricted 
and innovation partnership). The general one that should be 
applied by default is the open proceeding, which is open to any 
party – regardless of its jurisdiction – provided that it meets 
the technical and financial requirements necessary to perform 
the contract. 

1.5 Key Obligations
The main obligations are akin to any other European member 
state. The contracting authority must treat all bidders equally 
and impartially and ensure that there is competition for the con-
tract, while the bidders must act in good faith and cooperate 
with the contracting authority when required. The request for 
proposals will identify the main legal, technical and financial 
requirements that the bidder must meet.



LAw ANd PRACTICe  SPAIN
Contributed by: José María Baño León, Enrique Llopis Reyna and José María Baño Fos, Baño León Abogados 

4

2. Contract Award Process

2.1 Prior Advertisement of Regulated Contract 
Award Procedures
If the contract falls under the general open procedure, the 
request for proposals (“RFP”) will be published with sufficient 
time to allow bidders to submit their offers. Failure to provide 
bidders sufficient time to respond is a ground for annulling the 
entire bidding process. 

Generally, the time between the publication of the notice and 
the submission of bids is 30-35 days, unless the contract falls 
under the urgent procedure, which allows the contracting 
authority to reduce the time by half. 

The request for proposals will be published in the official gazette 
www.boe.es and more detailed information can be obtained 
from the state online platform www.contrataciondelestado.es. 
Needless to say, if the contract falls within the scope of the EU 
Directives (2014/24/EU and 2014/23/EU) it will also be pub-
lished on the www.ted.europa.eu website. The regional govern-
ments may have their own platforms to publish all the bidding 
information or they may use the state one. 

According to Article 63 of Law 9/2017 all the contracting 
authorities must have a public website where the bidding infor-
mation must be easily accessible; most bodies use the state’s 
online platform but it is not compulsory. 

2.2 Preliminary Market Consultations by 
Awarding Authority
Following the principles of the EU Directives, contracting 
authorities are permitted to, seek or accept advice from inde-
pendent experts or authorities or from market participants 
before launching the contract award procedure. That advice 
may be used in the planning and conduct of the procurement 
procedure, provided that such advice does not have the effect of 
distorting competition and does not result in a violation of the 
principles of non-discrimination and transparency. The consul-
tation – questions and answers – must be properly summarised 
in a report drafted by the contracting authority. However, par-
ties will not have access to the answers submitted by competitors 
(Article 115 of Law 9/2017). 

2.3 Tender Procedure for Award of Contract
In accordance withEU legislation, there are five types of con-
tract award proceedings (open, restricted, competitive proce-
dure with negotiation, competitive dialogue and innovation 
partnership).

Open Procedures
In open procedures, any interested economic operator may sub-
mit a tender in response to a call for competition and the terms 
of contract are non-negotiable (Article 156, Law 9/2017). 

Restricted Procedures
In restricted procedures, any economic operator may submit 
a request to participate in response to a call for competition 
but only those economic operators invited to do so by the con-
tracting authority following its assessment of the information 
provided may submit a tender but the terms of the contract are 
non-negotiable (Article 160, Law 9/2017). 

Competitive Procedures with Negotiation
In competitive procedures with negotiation, any economic 
operator may submit a request to participate in response to a 
call for competition that must identify the needs of the adminis-
tration and the characteristics of the works, services or supplies 
to be provided. 

According to the Spanish regulation, it is possible to follow a 
negotiated procedure with or without prior publication of the 
request for proposals. 

Article 167 of Law 9/2017 sets out the circumstances under 
which it is possible to carry out a competitive process with 
negotiation, which are the same as those foreseen in Article 26 
of EU Directive 2014/24/EU:

• with regard to works, supplies or services fulfilling one or 
more of the following criteria: 

(a) the needs of the contracting authority cannot be met 
without adaptation of readily available solutions; 

(b) they include design or innovative solutions; 
(c) the contract cannot be awarded without prior nego-

tiations because of specific circumstances related to 
the nature, the complexity or the legal and financial 
makeup or because of the risks attaching to them; and

(d) the technical specifications cannot be established with 
sufficient precision by the contracting authority with 
reference to a standard, European Technical Assess-
ment, common technical specification or technical 
reference;

• with regard to works, supplies or services where, in response 
to an open or a restricted procedure, only irregular or unac-
ceptable tenders are submitted. 

Article 168 of Law 9/2017 sets out the circumstances under 
which it is possible to carry a negotiated procedure without 
prior publication, which are the same as those foreseen in Arti-
cle 32 of EU Directive 2014/24/EU: 
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• where no tenders or no suitable tenders or no requests to 
participate or no suitable requests to participate have been 
submitted in response to an open procedure or a restricted 
procedure, provided that the initial conditions of the con-
tract are not substantially altered and that a report is sent to 
the Commission where it so requests; 

• where the works, supplies or services can be supplied only 
by a particular economic operator for any of the following 
reasons: 

(a)  the aim of the procurement is the creation or acquisi-
tion of a unique work of art or artistic performance; 

(b)  competition is absent for technical reasons; and
(c)  the protection of exclusive rights, including intellectual 

property rights; 
• in so far as is strictly necessary where, for reasons of extreme 

urgency brought about by events unforeseeable by the con-
tracting authority, the time limits for the open or restricted 
procedures or competitive procedures with negotiation 
cannot be complied with. 

Competitive dialogues
In competitive dialogues, any economic operator may submit a 
request to participate in response to a contract notice by provid-
ing the information for qualitative selection that is requested 
by the contracting authority. Only those economic operators 
invited by the contracting authority following the assessment of 
the information provided may participate in the dialogue. The 
contracting authority shall continue the dialogue until it can 
identify the solution or solutions which are capable of meeting 
its needs. Having declared that the dialogue is concluded and 
having informed the remaining participants of this, contracting 
authorities shall ask each of them to submit their final tenders 
on the basis of the solution or solutions presented and specified 
during the dialogue. Those tenders shall contain all the elements 
required and necessary for the performance of the project. 
Competitive dialogue procedure can be followed in any of the 
cases foreseen for the competitive procedure with negotiation 
(Article 167 of Law 9/2017 and Article 172.3 of Law 9/2017). 

Innovation Partnerships
In innovation partnerships, any economic operator may submit 
a request to participate in response to a contract notice by pro-
viding the information for qualitative selection that is requested 
by the contracting authority. In the procurement documents, 
the contracting authority shall identify the need for an innova-
tive product, service or works that cannot be met by purchas-
ing products, services or works already available on the market. 
It shall indicate which elements of this description define the 
minimum requirements to be met by all tenders. The informa-
tion provided shall be sufficiently precise to enable economic 
operators to identify the nature and scope of the required solu-

tion and decide whether to submit a request to participate in 
the procedure.

2.4 Choice/Conditions of Tender Procedure
The choice of the procedure is subject to the requirements set 
out in Law 9/2017, which are essentially the same as those set 
out in the EU Directives. 

2.5 Timing for Publication of documents
Each procedure has its own time limits; generally, most con-
tracts must be published 15 to 35 days in advance of the deadline 
for submission of offers. The opening of offers will normally 
take place within 20 days of the deadline. The law also provides 
a time limit for new documents, which have to be uploaded at 
least six days prior to the deadline for submission. 

2.6 Time Limits for Receipt of expressions of 
Interest or Submission of Tenders
Please find below a summary of the time limits for an open 
procedure: 

• Submission of bids: 35 days (if EU Directives applicable); 15 
days (for contracts not subject to EU legislation).

• Opening of bids: 20 days after the deadline for submission. 
If several envelopes are submitted, only the first one needs to 
be opened within this time.

• Award: If the only criteria is price/cost exclusively, 15 days 
after the opening. If there are several criteria, the time limit 
is two months but the RFP can establish a different time 
period.

• Request for additional information only to the awardee: The 
awardee must submit the request within 10 working days 
from receipt. 

• Publication of the award: 15 natural days. 
• Signature of the contract: If there is a possibility of admin-

istrative appeal, within 5 days after allowing 15 days to pass 
from notification of the award; otherwise within 15 working 
days from notification.

2.7 eligibility for Participation in Procurement 
Process
The contracting the authority determines the financial and tech-
nical criteria the interested parties must meet in order to bid. 
The law (Article 65 of Law 9/2017) only requires that bidders 
have legal capacity and not to be subject to any prohibition to 
contract (eg, as a result of a criminal proceeding, an antitrust 
(bid-rigging) sanctioning proceeding or bankruptcy; see Article 
71 of Law 9/2017). For legal persons the purpose of the contract 
must fall within its normal course of business according to its 
activity, bylaws, etc (Article 66 of Law 9/2017). Legal or natural 
persons from outside the European Union or a country covered 
by any other international treaties signed by Spain will need to 
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show that their country of origin would allow a Spanish com-
pany or person to bid for a similar contract in their country. 

2.8 Restriction of Participation in Procurement 
Process
There are two main ways in which participation may be restrict-
ed. 

The obvious one is if the bidding process follows the restrict-
ed procedure (akin to the one defined in the EU Directives). 
According to Article 162.2 of Law 9/2017, a minimum of five 
bidders must be invited to participate in the procedure. If the 
number of candidates meeting the established criteria is lower 
than this minimum number, the contracting body may continue 
the procedure with those that meet the conditions. 

The more subtle one is when the financial and technical require-
ments of the contract considerably restrict the list of potential 
candidates. Generally, contracting authorities chose this option, 
as its decision to set the minimum criteria is subject to consider-
able discretion. 

2.9 evaluation Criteria
With regard to evaluation criteria, Law 9/2017 gives more 
importance to the price-quality ratio than the most economic-
advantageous bid criteria. In principle, contracts must be grant-
ed on the basis of at least two criteria, one of them being price 
and the other being quality, social or environmental aspects. 
However, the price element is still preeminent. Article 145.3 of 
Law 9/2017 sets out those contracts that will always require at 
least two criteria fora contract to be awarded. A recent judg-
ment in this regard is described in 5.3 Recent Important Court 
decisions. 

3. General Transparency Obligations

3.1 Obligation to disclose Bidder/Tender 
evaluation Methodology
The criteria and other elements of the methodology on the basis 
of which bidders are selected and evaluated must be disclosed 
in advance in the request for proposals. The application of these 
criteria to the specific offers must be reflected in a report which 
shall be part of the file; although the report is not made public, 
the parties can request access to it (Article 146 of Law 9/2017). A 
recent judgment in this regard is described 5.3 Recent Impor-
tant Court decisions.

3.2 Obligation to Notify Interested Parties who 
Have Not Been Selected
With regard to an individual notification, according to Law 
9/2017, the only interested parties are the candidates and bid-

ders. For the general public, the decision will be published on 
the bidding platform of the contracting authority. 

3.3 Obligation to Notify Bidders of Contract 
Award decision
All candidates and bidders will receive the final decision of the 
contracting authority. According to the law, this notification 
shall contain all the necessary information so that the address-
ee can determine whether or not to appeal the decision. This 
means that there is not a close list of elements but rather a casu-
istic analysis of whether the decision was properly motivated 
and the bidders can understand why their offer was ranked in 
a specific position. 

3.4 Requirement for Standstill Period
According to Article 44 of Law 9/2017, the award of certain 
contracts by a public administration (basically, public works 
above EUR3 million, services and supplies above EUR100,000, 
and public works and services concessions above EUR3 million) 
can be subject to an administrative appeal before an adminis-
trative tribunal (this is not a judiciary proceeding but rather 
a discretionary administrative reconsideration of the matter). 
The Administrative Contracts Tribunal (Tribunal de Recursos 
Contractuales) can be the state one (Tribunal Central de Recursos 
Contractuales) or the regional government one (if the region has 
set one up, otherwise the state tribunal will be competent if the 
region and the state have signed an agreement in that regard). 

According to Article 153 of Law 9/2017, if the award is revis-
able by this tribunal there must be a minimum standstill period 
of 15 days between the award and the execution. Moreover, 
regional governments can increase this standstill period but 
never beyond one month. 

4. Review Procedures

4.1 Responsibility for Review of Awarding 
Authority’s decisions
Generally, the responsibility for the review of the decision 
awarding a public contract falls under the jurisdiction of the 
courts (Administrative section). Depending on the contracting 
authority, the competent court will be the local lower court (Juz-
gado de lo Contencioso), the Regional Superior Court (Tribunal 
Superior de Justicia), Central Administrative Court (Juzgados 
Centrales), the Spanish High Court (Audiencia Nacional) or the 
Spanish Supreme Court (Tribunal Supremo).

Depending on the competent court at first instance, it might 
be the case that the judgment is not granted a second instance. 
For example, a contract awarded by the Ministry of Foreign 
Affairs will be reviewed by the Spanish High Court; the Supreme 
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Court will only review the case if there are matters of law where 
there is need to develop case law, thus the second instance is 
not guaranteed. 

However, contracts that are contained in Article 44 of Law 
9/2017 can be reviewed (at the discretion of the appellant) pre-
viously by an administrative law body (the Contracts Tribunal) 
which belongs to the executive and does not fall within the judi-
ciary branch. The decisions of the Contracts Tribunal (there is a 
state one as well as regional ones) are great source of doctrine on 
the interpretation of the main provisions of Law 9/2017. 

The Administrative Contracts Tribunal can review not only the 
award decisions but also, in certain circumstances, the request 
for proposals and other interim decisions during the bidding 
procedure (see Article 44 of Law 9/2017). 

4.2 Remedies Available for Breach of 
Procurement Legislation
The remedies available for breach of the procurement legislation 
will depend on the specific decision being challenged. If the 
appeal concerns the request for proposals, the appellant prob-
ably seeks to have one requirement annulled so as to be able to 
submit an offer. If the appeal concerns the award, the general 
remedies are the award of the contract to the plaintiff if he/she 
can show that it was the best offer or if the contract has been 
granted an economic compensation (generally 6% of the price of 
the contract). If the plaintiff can only demonstrate that the deci-
sion was void but the court cannot determine the actual winner 
(the court cannot exercise any discretion), then the award will 
be declared null and the bidding parties will only be entitled to 
the damages directly related to the cost of submitting the offer. 

4.3 Interim Measures
Interim measures are available and can be requested by the 
parties to both the Administrative Contracts Tribunal and the 
ordinary (judicial) courts.

4.4 Challenging Awarding Authority’s decisions
In theory, under Spanish law, any party whose legitimate inter-
ests have been harmed can sue. In practice, the courts will grant 
legal standing only to the bidding parties. Yet, under some cir-
cumstances, the courts have broadened this concept, for exam-
ple by granting standing to companies that would have bidded 
if they had known that the contracting authority was going to 
interpret the RFP requirements in a way that was not reasonably 
foreseeable ex-ante. 

4.5 Time Limits for Challenging decisions
The time limits within which an awarding authority’s decision 
may be challenged depend on whether the decision is brought 
to the regular courts or to the special Administrative Contracts 

Tribunal. Generally, the time limit is two months for the judi-
ciary courts and 15 days for the Administrative Contracts Tri-
bunal. 

4.6 Length of Proceedings
At the administrative level, according to the annual report of 
the Administrative Contracts Tribunal, the average length of a 
proceeding is 57 days from the appeal until the notification of 
the final decision.

At the judicial level, there are no such statistics, although in this 
firm’s experience, an ordinary proceeding lasts approximately a 
year and a half to two years from the beginning of the proceed-
ing until the notification of the judgment.

4.7 Annual Number of Procurement Claims
It is difficult to have visibility over procurement claims at the 
judicial level. At the administrative level, the Administrative 
Contracts Tribunal received 1,369 complaints in 2018 (last sta-
tistics available as of the time of preparing this questionnaire). 

4.8 Costs Involved in Challenging decisions
The costs involved in challenging an awarding authority’s deci-
sion depend on whether the complainant appeals at the admin-
istrative level or takes the litigation to the judicial courts. At the 
administrative level there are no fees and there is no obligation 
to have an attorney filing the complaint. Even if the complaint is 
dismissed the complainant will only be ordered to pay a penalty 
if he/she is considered to have acted in bad faith. 

At the judicial level, there is no litigation levy but the company 
will need an attorney and court representative (procurador) and 
will generally be ordered to pay the litigation costs if its lawsuit 
is dismissed in its entirety. Litigation costs are normally estab-
lished by the court on equity rather than on an actual assess-
ment of the price of the contract or the costs incurred by the 
administration. 

5. Miscellaneous

5.1 Modification of Contracts Post-award
As per the EU Directives, Spanish legislation considerably limits 
the possibilities to modify a contract after its award. There are 
generally two possibilities:

• The contract and, therefore, its request for proposals, already 
foresaw the possibility of the contract being modified; in 
this case the contract has to be very clear as to under which 
circumstances the contract can be modified and there is a 
limit of 20%. 
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• Modifications are not foreseen in the contract. In this case, 
any modification that implies altering the main elements of 
the contract by 15% will be considered substantial and will 
require (i) in case of broadening the contract, to demon-
strate the need for such modification, that it cannot be 
provided by a different third party and that the modification 
does not exceed 50% of the contract; and (ii) in the case of 
unforeseen circumstances, to demonstrate that a diligent 
administration could not have anticipated such events, that 
the nature of the contract does not change and that the 
contract is not altered beyond the 50% limit. 

5.2 direct Contract Awards
Spanish legislation permits direct contract awards under certain 
circumstances. For those contracts not subject to the European 
Directives, it is possible for the contract to be directly awarded 
if its price is below EUR15,000 (excluding VAT) for services and 
supplies, and if the price is below EUR40,000 (excluding VAT) 
for the remaining contracts.

5.3 Recent Important Court decisions
There have been at least ten judicial decisions in the last year 
which can be considered of particular importance. 

In Supreme Court judgment No 1611/2019 of 20 November 
(Appeal 1437/2016) concerning the public private enterprise 
created to supply water to the municipality of Barcelona, the 
Court ruled that Aguas de Barcelona had a concession to obtain 
the water from the Llobregat river and this right meant that 
the contract to be the private party in the enterprise could be 
awarded directly. Even though the ruling applies the previous 
Law on Public Contracts it seems that the Court implicitly took 
into account the broad exception foreseen in Article 11 of Direc-
tive 2014/24/EU. 

Supreme Court judgment No 652/2019 of 21 May (Appeal 
1372/2017) determined that penalties imposed for the incorrect 
execution of the contract are not administrative sanctions and 
thus not subject to the procedural safeguards for infringement 
proceedings, therefore they can be imposed at any time during 
the life of the contract. 

In Supreme Court judgment No 201/2019 of 22 May (Appeal 
904/2015), the company running the concession of a private 
highway claimed an economic compensation as a result of the 
construction of a parallel public highway (several km away) that 
changed the economic equilibrium of the contract. The Court 
ruled that the decision of the administration to build another 
highway did not fall under the factum principis doctrine because 
it was reasonable and foreseeable that the administration wants 
to improve its highway system. 

In Supreme Court judgment No 1077/2019 of 16 July (Appeal 
308/2016), the Court considered that a contract granted in 2009 
could not be modified on the basis of the exceptional circum-
stances brought by the economic crisis because at the time of 
award those effects had already started and the company award-
ed should have taken them into account. 

In ECJ C-546/16 of 20 September 2018, the European Court 
of Justice ruled (on the basis of a question raised by a Spanish 
court) that EU law did not forbid a legislation, which allows 
contracting authorities to lay down, in the documents govern-
ing an open procurement procedure, minimum requirements as 
regards the technical evaluation, so that the tenders submitted 
which do not reach a predetermined minimum score threshold 
at the end of that evaluation are excluded from the subsequent 
evaluation based on both technical criteria and price.

5.4 Legislative Amendments Under Consideration
There are no legislative amendments currently being consid-
ered. Very recently, in November 2019, some provisions of the 
Law 9/2017 where modified to include the obligation in all 
contracts for bidders to comply with the EU Data Protection 
Regulation. 
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Baño León Abogados is a boutique firm specialised in Span-
ish public law with offices in Madrid and Valencia. The firm 
has over 25 years of experience and over time has specialised 
in complex (administrative law) litigation. Founded by a lead-
ing scholar, the firm advises public administrations, companies 
and industry associations in public procurement matters, par-
ticularly in the field of works and services concessions, such 
as water supply and waste management. Currently, the firm is 

representing several clients in key litigations before the Span-
ish Supreme Court and the Spanish High Court in contracts 
exceeding EUR1 billion with implications on competition law, 
environmental law and transport regulation. Moreover, the 
firm enjoys a solid reputation for independence and frequently 
advises regional and local authorities in contentious procure-
ment proceedings. 
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