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Abstract 

Creditors often face significant information asymmetry when debtor companies seek to 

restructure their debts. In the United Kingdom, it is mandatory for debtor companies, seeking 

to invoke the courts’ jurisdiction to restructure their debts via schemes of arrangement 

(schemes), to disclose material information in the explanatory statement to enable the 

creditors to make an informed decision as to how to exercise their votes in creditors’ 

meetings.  

 

The English schemes have been transplanted into common law jurisdictions in Asia, 

including Hong Kong and Singapore. However, due to the differences in the shareholding 

structures and the kinds of debts that are sought to be restructured in the UK and Hong 

Kong/Singapore, this transplantation gives rise to the question as to whether information 

asymmetry is in fact adequately addressed in the scheme process. Drawing from the 

experiences of Hong Kong and Singapore, we argue that there are three principal concerns in 

the current disclosure regimes: how debtors disclose the liquidation analysis or alternative to 

restructuring via schemes; how debtors disclose advisors’ fees; and the equality of provision 

of information in the scheme process.  

 

 

I. Introduction 

 

In the United Kingdom (UK), companies in financial distress may restructure their debts in a 

variety of ways, including workouts, Company Voluntary Arrangements, administration 

under the Enterprises Act 2002 and through the judicial process found in the scheme of 

arrangement  (‘English schemes’) under the UK Companies Act.2 The English schemes have 

proven to be an effective tool in debt restructuring.3 While the legislation does not 

                                                           
1 The work described in this paper was partially supported by a grant from the Research Grants Council of the Hong 

Kong Special Administrative Region, China (Project No. CityU C1115-20GF) and partially supported by a grant 

from City University of Hong Kong (CityU) (Project No. 7200662). The authors thank the participants at the 

Conference on Restructurings of Companies in Financial Distress: Global and Asian Perspectives organised by 

Hong Kong Commercial and Maritime Law Centre in CityU for their helpful comments on an earlier version of 

the paper as well as to Boris Chiu and Glen Pumuye for their research assistance. For correspondence, contact 

cwatters@bond.edu.au. 
2 In this article, ‘scheme’ or ‘English scheme’ refers to schemes under Part 26 of the Companies Act 2006 (UK).  

In June 2020, the UK enacted the Corporate Insolvency and Governance Act 2020 which established a parallel 

restructuring regime for restructuring plans under Part 26 A of the Companies Act. See e.g. Riz Mokal, The 

Difficulties with 'Financial Difficulties': The Threshold Conditions for the New Part 26A Process (2020) 35(10) 

Journal of International Banking & Financial Law 662. 
3 See e.g. Jennifer Payne, ‘Debt restructuring in English law: lessons from the United States and the need for 

reform’ (2014)130 LQR 282; Jennifer Payne, ‘The Continuing Importance of the Scheme of Arrangement as a 

Debt Restructuring Tool’ (2018) European Company and Financial Law Review, Volume 15, Issue 3 445-448; 
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comprehensively prescribe the disclosure requirements, English case law has developed to 

require debtors to disclose material information in the explanatory statement so to enable 

creditors to make an informed decision as to how to exercise their votes in the scheme 

meeting.4 There are three stages to the scheme: The debtor first applies for leave of court to 

convene a scheme meeting. At the scheme meeting, the scheme must be approved by the 

requisite creditor majority. 5 Finally, the scheme must be sanctioned by the court. Once 

approved, the English scheme can bind dissenting creditors within the same class of creditors.  

 

The key objective of mandatory disclosure for schemes parallels the objective of disclosure 

requirements for shareholder meetings under English corporate and securities laws, that is, to 

reduce information asymmetry faced by the shareholders. Failure to disclose adequately to 

creditors can lead to courts refusing to sanction the scheme.6  Mandatory disclosure of 

information in the course of securing the vote of the restructuring plan also features 

prominently in Article 8 of the EU Directive on Preventive Restructuring Framework.7 Yet, it 

is widely acknowledged that disclosures are also costly to produce when the debtor company 

is seeking to control its expenses, and the debtor company may be concerned as to the 

necessity of preserving confidentiality of documents and protecting commercial secrets.8  

 

The practice of the English schemes is not static and a modern development in the last 15 

years is the use of restructuring support agreements (RSAs).9 Prior to the publication of the 

explanatory statement, a debtor may negotiate with certain creditors to enter into an RSA 

where they undertake to vote in favour of the proposed scheme in return for receiving a 

consent fee or some other benefit of early commitment, and it would be expected that these 

creditors would demand early access to financial information prior to entering into the RSA.   

 

The English scheme has been transplanted, to varying extent, in a number of economically 

significant common law jurisdictions in Asia.10 In Hong Kong and Singapore, the English 

scheme has been transplanted into the domestic legislation and the case law in both 

                                                           
Varottil, Umakanth, ‘The Scheme of Arrangement as a Debt Restructuring Tool in India: Problems and 

Prospects’ (2018) European Company and Financial Law Review, Vol. 15, Issue 3 pp. 585-614; Jason Harris, 

'Class Warfare in Debt Restructuring: Does Australia Need Cross-Class Cram down for Creditors' Schemes of 

Arrangement' (2017) 36 U Queensland LJ 73. 
4 Companies Act 2006 ss.897–898 (UK). See e.g. Re Van Gansewinkel Groep BV and others [2015] EWHC 2151 

(Ch); Tracey Evans Chan, 'Schemes of arrangement as a corporate rescue mechanism: The Singapore 
experience' (2009) 18 Int'l Insolvency Rev 37. 
5 The approval threshold is a majority in number representing 75% in value. See generally Christian Pilkington, 

Schemes of Arrangement in Corporate Restructuring (2nd edn, Sweet & Maxwell, 2017); Geoff O’Dea, Julia 

Long & Alexandra Smyth, Schemes of Arrangement Law and Practice (Oxford University Press, 2012). 
6In Re Dorman, Long & Co [1934] Ch 635. See also Re Heron International [1994] 1 BCLC 667; Peter Scott & 

Co Ltd [1950] SLT 310. 
7 Directive (EU) 2019/1023. 
8 See Pathfinder Strategic Credit LP v Empire Capital Resources SGCA 29 (2019) where the Singapore Court 

of Appeal noted that oppressive disclosure obligations may prevent genuine attempts at restructuring.  
9 See, e.g. Paul Apáthy and Andrew Rich (2017) ‘Shifting the class goal posts: the Boart Longyear schemes of 

arrangement Corporate Rescue and Insolvency’ (Herbert Smith Freehills) 123-126; Susan Moore, James Watson 

and Eloise Fardon (2016) Global Restructuring Review https://www.shlegal.com/docs/default-source/news-

insights-documents/12_16_scheming-in-hong-

kong017a7a85045b6c60befcff000023f0be.pdf?sfvrsn=fa21165b_0 (last visited 16 December 2020); Mark 

Douglas (2019) Cross-Border Restructuring Update, Jones Day 

https://www.jonesday.com/en/insights/2019/12/cross-border-restructuring-update (last visited 16 December 

2020). 
10 Gerard McCormack and Wan Wai Yee, 'The UNCITRAL Model Law on Cross-Border Insolvency Comes of 

Age: New Times or New Paradigms' (2019) 54 Tex Int'l L J 273, 289. 
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jurisdictions have largely been consistent with the English law on schemes. RSAs have been 

used in recent Hong Kong schemes of arrangement.11 While Hong Kong’s scheme 

framework has largely remained unchanged since its enactment, Singapore has amended its 

scheme framework to include several debtor-in-possession features of Chapter 11 of the US 

Bankruptcy Code (Chapter 11), such as the availability of super-priority, cross-class 

cramdown and availability of pre-packs, which are sales that are agreed upon prior to the 

formal filing of the petition. The disclosure requirements on Singapore schemes continue to 

be largely based on English case law. 

 

However, there are specific risks in Hong Kong and Singapore that are either not present in 

the UK or not present to the same extent: shareholdings in listed companies are generally 

much more concentrated; schemes are used to compromise all debts and not only financial 

debts; and the significant presence of retail investors in debt instruments that are sought to be 

compromised.12 Thus, the question arises as to whether the current disclosure regime, that is 

based on English schemes, sufficiently addresses the risks of information asymmetry and has 

the right incentives for debtors to disclose relevant and quality information for the creditors to 

make an informed decision when voting.  

 

To answer these questions, we first examine the rationale underlying mandatory disclosure in 

Section II.  Then, in Section III, we draw from the law and practice of the restructurings in 

Hong Kong and Singapore. Both jurisdictions contain high functioning judicial systems that 

are well-versed to address restructuring cases. In investigating the practice, we build upon the 

first comprehensive empirical study of schemes13 by conducting an empirical study of 

disclosures in debt restructurings of listed companies in both jurisdictions for the five-year 

period 2015-2019. Our empirical study identifies three concerns. First, there is a wide 

variation in how debtor companies present their liquidation or best alternative analysis 

(discussed in Section IIIC(1) below) and there is little basis to assess whether these estimates 

of liquidation value are based on reasonable assumptions. Second, companies do not disclose 

the fees of the advisers in the restructuring process and where they do, they provide scant 

information as to the basis of the fees, which presents difficulties for creditors in assessing 

the expenses of pursuing the restructuring. Third, some of the creditors receive the updated 

financial information at the stage of negotiating the RSA, and ahead of other creditors not 

privy to the RSA.  

 

Next, in Section IV, we discuss the implications of our findings. In so doing, we draw 

references from the US Chapter 11. While Chapter 11 is a formal insolvency proceeding, 

unlike the English scheme which is a pre-insolvency proceeding,14 as explained in Part II 

below, Chapter 11 is much more prescriptive as to the contents of disclosure of financial 

information and requires disclosure at the filing of the petition, which is at a much earlier  

than stage than disclosures under scheme explanatory statements. We argue that the 

disclosure framework in Hong Kong and Singapore should be adjusted to be more 

prescriptive and explanatory statements reviewed on an ex ante basis. Selective disclosure to 

                                                           
11 Infra, Part III(B)(3) below. 
12 See Rich Singapore Investors Stuck as Local Bond Restructuring Drags, Today, (27 July 2017), available at 

https://www.todayonline.com/business/rich-singapore-investors-stuck-local-bondrestructuring-drags ( 1 Oct 

2019). Many UK schemes only involve financial creditors. See Payne, ‘The Role of the Court in Debt 

Restructuring’ (2018) 77 C.L.J. 124–150 at 143. 
13 WY Wan, C Watters and G McCormack, ‘Schemes of Arrangement in Singapore: Empirical and Comparative 

Analysis’ (2020) Amer. Bank. L.J. Vol. 94, issue 3, 2020 pp. 463-506. 
14 Aurelio Gurrea-Martínez, ‘The Future of Reorganization Procedures in the Era of Pre-insolvency Law’ Eur 

Bus Org Law Rev (2020). https://doi.org/10.1007/s40804-020-00191-y. 
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certain creditors will also need to be addressed. These changes are required for a predictable 

and transparent framework to enhance the creditors’ confidence to restructure under the 

regime.15 

 

II. Mandatory Disclosure in Schemes of Arrangement  

 

A. Mandatory Disclosure: The Rationale 

 

Companies which find themselves unable to pay their debts have two legal options, either 

liquidate the company and distribute the proceeds to creditors or restructure the company to 

protect its going concern value.  In principle, on efficiency grounds, where the going concern 

value of a company exceeds the value of the company’s assets if sold at liquidation then the 

company should be restructured.16 Such a restructuring may permit a greater realisation for 

creditors than they would receive under liquidation and, additionally, it will protect the 

interest of other stakeholders in the form of, among others, retaining jobs and local tax 

revenue.17 However, when the asset value of the company (if liquidated) exceeds its going 

concern value should the company continue to operate, the company should be liquidated. 

The difficulty is that unless the creditor has contracted for information rights or is an insider, 

he or she is often not in a position to assess the value of the company or even the value 

received under the plan (for example, if equity in lieu of payment is offered).  

 

When the company is financially distressed, managers are not always incentivised to fully 

disclose the true financial information of the company to the creditors for a number of 

reasons including that they may wish to delay matters and stay in office as long as possible. If 

a plan is contentious, the company may seek to limit disclosure of information that could be 

used by creditors in opposition to the plan.18 Disclosure of financial information is also costly 

as such information has to be prepared and may deplete the already severely stretched 

resources of the company.  Hence, the regulatory framework has to intervene to compel the 

debtor companies to make the requisite disclosures of financial information.  

 

B.  The English Approach 

 

An early version of modern schemes first appeared in the Companies Act 1862. Under the 

Act, a scheme could only be proposed if the company was being or about to be wound up.  In 

the case of a voluntary winding up, a scheme required approval of 75 per cent of shareholders 

and 75 per cent of creditors, both in number and value.19 The scheme did not require court 

sanction but allocated three weeks for creditors or contributories to object, at which point the 

court could amend or confirm the plan as it deemed just.20 In the case of involuntary winding 

up, the liquidator could, with the sanction of the court, make a “compromise or other 

                                                           
15 See generally, World Bank, “Principles for Effective Insolvency and Creditor/Debtor Regimes”, 2016, 

available at http://pubdocs.worldbank.org/en/919511468425523509/ICR-Principles-Insolvency-Creditor-

Debtor-Regimes-2016.pdf. 
16 Omer Tene, Revisiting the Creditors' Bargain: The Entitlement to the Going-Concern Surplus in Corporate 

Bankruptcy Reorganizations’ (2003) 19 Bankr. Dev. J. 287. 
17 Robert C. Clark, ‘The Interdisciplinary Study of Legal Evolution’ (1981) 90 Yale L.J. 1238, 1252; Thomas H. 

Jackson Logic and the Limits of Bankruptcy Law (Harvard University Press 1986). 
18 Glenn W. Merrick, ‘The Chapter 11 Disclosure Statement in a Strategic Environment’ (1988) 44 Bus. Law. 

103.  
19 Companies Act 1862, s 136. 
20 Ibid at s 137.  
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arrangement as the liquidators may deem expedient.’21  The provisions were vague and 

offered limited judicial oversight so in 1870 the provisions were further refined.  

 

When the Companies Act was amended again in 1948 the scope and procedure remained 

substantially unchanged but a disclosure requirement was added requiring creditors and 

shareholders receive  

 

‘a statement explaining the effect of the compromise or arrangement and 

in particular stating any material interests of the directors of the 

company, whether as directors or as members or as creditors of the 

company or otherwise, and the effect thereon of the compromise or 

arrangement, in so far as it is different from the effect on the like interests 

of other persons.’22  

 

Failure to comply with the disclosure provision would result in a fine for company officers, 

including company liquidators.23 This provision was re-enacted in the subsequent Companies 

Acts, including the Companies Act 2006.24 English law, which is also reflected in its Practice 

Statement,25 has held that the explanatory statement must provide such information as is 

reasonably necessary to enable the creditors to make an informed decision as to whether to 

vote in favour of the scheme.26 The courts will not sanction the scheme if the debtor fails to 

provide an adequate disclosure in the explanatory statement. 27 English courts approving 

schemes will also consider compliance with other disclosure requirements when assessing the 

adequacy of disclosure including requirements under the company’s articles.28 It is also clear 

that it is not the court’s role to approve the explanatory statement prior to its circulation to the 

creditors.29 In fact, there is no separate regulator to scrutinize the terms of the scheme.  

 

A large corpus of case law has focused on disclosures relating to classification of creditors 

and the appropriate comparator or alternative which the creditor faces if the scheme is not 

approved.30 For the former, disclosing the relationship between the creditor and debtor or its 

directors (apart from the debtor-creditor relationship) and creditors is important as it enables 

                                                           
21 Ibid. at s 159. 
22 Companies Act 1948 s. 40(1)(a).  
23 Ibid. at s. 40(4). 
24 Companies Act 2006 s 897. 
25 Practice Statement (Companies: Schemes of Arrangement under Part 26 and Part 26A of the Companies Act 

2006), available at https://www.judiciary.uk/wp-content/uploads/2020/06/Schemes-Practice-Statement-FINAL-

25-6-20-1.pdf. The Practice Statement replaces the Practice Statement (Companies: Schemes of Arrangement) 

[2002] 1 WLR 1345. 
26 For example, see Re Heron International [1994] 1 BCLC 667 at 672; Re Ophir Energy plc [2019] EWHC 

1278 (Ch).  
27 For example, see Re Heron International [1994] 1 BCLC 66; Peter Scott & Co Ltd [1950] SLT 310.  
28 Jennifer Payne ‘Schemes of Arrangement: Theory, Structure and Operation’ (CUP 2014). 
29 In the matter of Indah Kit International Finance Company BV [2016] EWHC 246 (Ch). 
30 Lindsay Hingston and Caroline Platt (2017) ‘Estimating Outcomes: Lessons from the House of Fraser 

Scheme of Arrangement’ International Corporate Rescue 314; PREMIER OIL PLC and PREMIER OIL UK 

LIMITED [2020] CSOH 39; See also Andrew Wilkinson, Mark Lawford, Jamie Maples, Hayley Lund, Harriet 

Fielding, and Amedea Kelly-Taglianini (2020) European Restructuring Watch Alert Premier Oil Schemes – 

Scottish Sanction Judgment (available at https://www.weil.com/~/media/weil-london-thought-

leadership/premier_oil_schemes_scottish_sanction_judgment.pdf). The correct comparator must be applied in 

determining the rights of creditors to separate them into appropriate classes. See Jennifer Payne ‘Schemes of 

Arrangement: Theory, Structure and Operation’ (CUP 2014) at s 2.3.2.1. 
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to the court to determine whether classification is properly made. Creditors are placed in the 

same class if their rights are not dissimilar such that they can be consulted together.31 For 

example, in Re Indah Kiat International Finance, 32 it was suggested by the court that bonds 

held by the debtor company or its affiliates could not possibly be in the same class as the 

bonds held by the other creditors. 33  

 

For the latter, directors of the debtor company issuing the explanatory statements are required 

to provide the alternative if the scheme is not approved. Often, though not necessarily 

inevitable, this alternative is the liquidation analysis, that is, the amount that is recoverable if 

the scheme is unsuccessful and the company goes into liquidation, as well as the time-frame 

at which the creditors can expect the returns pursuant to the scheme.34 While not formally 

required by legislation, practice has developed that the explanatory statement discloses the 

opinion of the financial adviser explaining the basis of the liquidation or best alternative 

analysis.35 If there is no professional adviser’s opinion, the basis of the directors’ 

determination of the analysis may be questioned. For example, in Re Sunbird Business 

Services, the directors of the company disclosed that the recovery upon liquidation is 

negligible, even though, on the face of the company’s accounts, it had a positive total asset 

value. Snowden J found that in such a case, a reasonable creditor could not reach an 

“informed view” on whether the scheme was in his interest.36  The division of proposed 

returns pursuant to the scheme between the creditors and shareholders will also be expected 

to be disclosed.37  

 

Recent case law and practice demonstrates that there has been some variation as to what the 

professional opinions actually attest.  In the case of House of Fraser (funding) PLC 

restructuring, the English High Court refused to accept evidence by KPMG as to liquidation 

analysis on a non-reliance basis.38 In Indah Kiat International Finance,39 where the fairness 

opinion was inherently contradictory on its face, Snowden J held that the fairness opinion 

should contain the full analysis on all of the alternatives. Further Snowden J held that it 

should be made clear in the opinion as to whether the authors of the fairness opinion would 

owe any duties to the scheme creditors.40  

 

Fees of the professional advisers (including lawyers and insolvency practitioners) are not 

routinely disclosed in the English scheme because professional fees are often not the subject-

matter of compromises under the schemes as the professionals are paid in full. The fees 

                                                           
31 Sovereign Life Assurance Co v Dodd [1892] 2 QB 573; UDL Argos Engineering & Heavy Industries Co Ltd v 

Li Oi Lin [2001] 3 HKLRD 634 (Hong Kong).  
32 [2016] EWHC 246 (Ch). The opinion states that the creditors would receive a much lower return upon 

liquidation while the financial statements did not suggest that the company is in fact insolvent. 
33 In that case, Snowden J cited the Bermudian court judgment involving the other parts of the Widjaja family in 

Fidelity Advisor Series VIII v APP China Group Ltd [2007] Bda LR 35 where years after the scheme was 

sanctioned, there was evidence that the controlling shareholders were connected with some of the creditors in 

the voting for the scheme.  
34 E.g. Re Sunbird Business Services [2020] EWHC 2493 (Ch).  
35 Ibid at [59]; Re T&N Limited [2005] 2 BLCK 488 at [82]; for an example of the professional opinion backing 

the liquidation analysis, see Noble Group Limited, Explanatory Statement in relation to Inter-conditional 

Schemes of Arrangement between Noble Group and the Scheme Creditors (17 October 2018) (copy on file with 

authors). 
36 See Re Sunbird Business Services [2020] EWHC 2493 at [81]. 
37 Ibid. at [61]. 
38 Re House of Fraser (funding) PLC [2018] EWHC 1906 (Ch). 
39 [2016] EWHC 246 (Ch). 
40 Ibid. 
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comprise not only the fees of professionals advising the debtors but creditor groups that are 

negotiating with the debtors. While not all creditors may be interested in the fees of scheme 

managers, these deplete company resources and thereby impact the ability of the company to 

pay obligations post scheme, which may impact creditor decisions when voting.  

  

A modern development of the English scheme is the “widespread”41 use of restructuring 

support agreements (such as in Re Noble Group Limited),42 or lock-up agreements (such as in 

Re Codere Finance 2),43 where creditors undertake to vote in favour of the proposed scheme 

in return for a fee.  Ancillary obligations include an obligation not to transfer the debt prior to 

the vote and in the case of RSAs, creditors may also agree to provide interim financing to the 

debtor, thereby increasing their ability to recover a greater amount pursuant to the scheme. 44 

RSAs and lock-up agreements do not feature in the legislative framework on schemes but 

represent the innovation of the insolvency professionals in seeking to ensure that the 

proposed scheme is more likely to succeed. However, RSAs and lock-up agreements raise 

separate concerns.   

 

In Re Noble Group, these concerns were discussed in detail. The first relates to the fees that 

were payable to only creditors that signed the RSA, thereby resulting in unequal treatment of 

creditors even if they are in the same class. The RSA in that case had two types of fees 

payable to creditors who signed the RSA, comprising (1) fees compensating certain creditors 

for waiver of a revolving credit facilities and work done pursuant to the scheme, which were 

payable irrespective of whether the scheme taking effect and were regarded as payments 

“made for legitimate reasons and be genuinely independent of the scheme and 

restructuring”;45 and (2) “backstop fees”, which were fees that were payable to certain 

creditors to compensate them for underwriting new money that the new reorganised group 

would require for trading purposes, and were conditional upon the scheme becoming 

effective. For (2), the size of the fee or return to the participating creditors (relative to the 

outstanding amount) was not large and would make little difference to a scheme creditor to 

participate. Even though the size of the fees for (1) and (2) were significant, they did not 

require these creditors to be separately classified but the fees were required to be disclosed in 

the explanatory statement. 

 

The second concern relates to the risk participation option in the RSA, or the option for 

creditors to participate to receive the priority debt. While the option was available to all of the 

scheme creditors, under the original scheme that was formulated, Snowden J expressed 

concern that it was illusory because of the disparity in the access to information.46 Those 

creditors who had signed the RSA had been provided the relevant information in advance to 

negotiate the terms of the risk participation agreement and would be aware of the financial 

position of the debtor. However, other scheme creditors that were unconnected with the 

debtor would have to assess based on the explanatory statement, would be required to elect 

whether to participate in the option within a very short period (representing approximately 

                                                           
41 Re Sunbird Business Services [2020] EWHC 2493, at [115]. 
42 Re Noble Group Limited [2018] EWHC 2911. The court noted that no information on the legal fees was 

forthcoming.  
43 [2020] EWHC 2441 (Ch) (consent fee of up to 1% in aggregate of principal amount of notes). Other recent 

cases involving consent payments include Re Lecta Paper UK Limited  [2019] EWHC 3615 (Ch) of 2.9% to 

3.6% of scheme consideration. 
44 Ibid, at [110]. 
45 Ibid at [132]. 
46 Ibid at [107]. 
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three weeks)47 and had to find the necessary funding to do so. Eventually the debtor company 

extended the time to elect by a further 6 days.  

 

More generally, for reasons of practicality and confidentiality, the RSAs or lock-up 

agreements cannot be offered to everyone prior to the publication of the explanatory 

statement, but only to those who have sufficiently large holdings to make an important 

difference to the outcome of the restructuring and are hence likely to be institutional 

investors. In Re Sunbird Business Services, Snowden J raised similar concerns over the use of 

creditor lock-up agreements on unequal provision of information. As negotiations over the 

lock-up agreements typically take place before the publication of the scheme document,48 

only creditors that are approached will be given up-to date financial information from the 

debtors, if they are not already provided such information. As the negotiations of the 

restructuring are often confidential, only selected creditors tend to be involved in these 

discussions.  

 

Yet, a blanket prohibition of advance information disclosure to certain creditors to facilitate 

the entry into RSAs or lock-ups is unlikely to be productive. Notwithstanding the concerns 

raised in Re Sunbird Business Services, undertakings by creditors to vote in favour of 

schemes, in themselves, have been held consistently not to fracture the class of creditors and 

they serve the important function for debtor companies to avoid unnecessary costs if they 

knew that there was no broad support for the scheme prior to holding of the meeting. Quite 

apart from the question as to the size of the fee that is payable, the broader question is how 

the courts should deal with the RSAs or lock-up agreements where not the same treatment as 

to information is afforded, both in substance and in form, to all of the scheme creditors.  

 

III. Schemes of Arrangement in Hong Kong and Singapore 

 

A. The institutional framework  

 

Both Hong Kong and Singapore adopted English schemes into their domestic law. The 

disclosure requirements laid out in the legislation are similar; schemes must be accompanied 

by the explanatory statement which requires the creditors to be informed of any material 

interests of the directors of the company or the debenture trustees (where the arrangement 

affects the rights of debenture holders). 49 As is the case on English law, the failure to 

disclose the relevant facts to enable creditors to make an informed decision on whether to 

vote on the scheme will result in the court refusing to sanction the schemes.50  

 

In 2017, Singapore further developed her schemes framework by adding elements of US 

Chapter 11 (2017 reforms). Through “cherry-picking” characteristics of Chapter 11, a debtor-

in-possession framework, an automatic stay which takes place upon filing of the application 

in respect of a proposed, or intention to propose, scheme of arrangement, a cross-class 

cramdown and rescue financing within the more flexible scheme structure, Singapore seeks 

                                                           
47 The application to convene the scheme meeting was first heard on 12 October 2018, and the proposed date of 

despatch of the document was 17 October, and the scheme meeting date was due to be held on 8 November 

2018. 
48 Re Sunbird Business Services [2020] EWHC 2493 at [116]-[123]. 
49 Insolvency and Restructuring Act 2018 (IRDA), Part 5 (Singapore) (IRDA re-enacted the Companies 

(Amendment) Act 2017 introducing the 2017 reforms); ss Companies Ordinance ss 671 and 672 (Hong Kong). 
50 E.g see Wah Yuen Electrical Engineering v Singapore Cables Manufacturers [2003] 3 SLR 629 at 638 

(Singapore); Re Econ Corp 1 SLR(R) 273 (2004); Re PCCW [2009] HKCA 178 (Hong Kong).  
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to strengthen its position as a regional restructuring hub.51 However, the law on disclosure 

requirements for the purposes of seeking leave of court to convene a scheme meeting and the 

explanatory statement has not changed. In Pathfinder Strategic Credit LP v Empire Capital 

Resources (Pathfinder),52 a decision after the 2017 reforms, the Singapore Court of Appeal 

clarified that there remains two distinct standards of disclosure at different stages of the 

scheme proceedings: a lower standard for leave to convene a meeting of creditors and a 

higher standard after leave is granted to permit creditors the meaningful exercise of their 

voting rights.53 At the leave stage, the company must disclose sufficient information to 

facilitate the courts’ determination on a variety of issues, including those pertaining to the 

classification of creditors and the prospects of a successful reorganisation.54 It is only by the 

notice to the creditors convening the meeting that the petitioning company must show 

‘sufficient information to ensure that the creditors are able to exercise their voting rights 

meaningfully’.55  

 

However, notwithstanding the transplantation, there are important differences in the 

institutional framework between the UK and Hong Kong/Singapore.   

 

1. Concentration in shareholdings in Hong Kong and Singapore  

 

 

Given Singapore’s aspiration is to be the regional restructuring hub for Asian restructurings, 

including foreign companies in the region,56 the disclosure framework has to be one that does 

not impose undue costs on the debtor, and yet ensure sufficient disclosure of information for 

creditors to make an informed decision whether to vote for the restructuring.  

 

In jurisdictions that have concentrated shareholdings, management of the debtor, who are 

appointed by controlling shareholders, tend to be pro-restructuring, and thus have a bias to 

only disclose matters that favour the proposed restructuring. Otherwise, if the debtor is 

liquidated or sold (which often occurs if the scheme fails), the management is unlikely to be 

able to continue in their management roles and shareholders will be wiped out. This is 

particularly relevant in Singapore and Hong Kong where the shareholdings of their publicly 

listed companies are highly concentrated.57 Nowhere are conflicts of interests more 

pronounced than when some of the creditors are also the controlling shareholders of the 

company and it is proposed that the controlling shareholders continue to have a role post-

reorganisation (and are not wiped out), even though the company is out of money. 

 

Yet, the support of controlling shareholders may also be important as they may be required to 

contribute fresh financing and/or inject assets into the distressed enterprise. In the case of 

restructuring of Singapore Exchange-listed Nam Cheong Limited, its controlling shareholder 

(holding 51% of the shares) undertook to subscribe for its entitlement to the rights issue, and 

                                                           
51 Casey Watters & Paul Omar (2019) ‘The Evolution of Corporate Rescue in Singapore’ 27(1) Insolvency Law 

Journal 18-34. 
52 SGCA 29 (2019). 
53 See ibid. at 48; see also Re Attilan Group Ltd 3 SLR 898 (2018).  
54 See ibid. at 50. 
55 See ibid..at 47. 
56 E.g. R Rahman, ‘Indonesian firms prefer to seek funding from debt market’ Jakarta Post  (18 May 2020). 
57 See references in C Chen and WY Wan, ‘Transnational Corporate Governance Codes: Lessons from 

Regulating Related Party Transactions in Hong Kong and Singapore’ forthcoming Chinese (Taiwan) Yearbook 

of International Law and Affairs 2019). 
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thereby avoiding having the company to incur the expenses of underwriting.58 In the 2015 

restructuring of SGX-listed PT Berlian Laju Tankers Tbk, among others, the controlling 

shareholders, the Surya parties agreed to procure the investment of fresh equity into the 

company and provided an additional 2% of their shares to unsecured creditors.59  

 

2. Presence of retail investors in bond restructurings 

 

In the UK, the prospectus and registration rules for sales of securities tend to keep out retail 

investors.60 In any event, English schemes typically only involve financial creditors and other 

creditors are not parties to the schemes.61  However, in Singapore62 and Hong Kong,63 trade 

creditors routinely have their debts compromised through schemes. Further, debt that is held 

by creditors in Singapore and Hong Kong is widely-held to include not only financial 

creditors but also retail investors due to the regulatory policies that encouraged retail 

investment in corporate debt.  

 

The global financial crisis of 2008 brought considerable challenges to Singapore’s equity 

markets due to competition from regional markets. As a result, attention was placed on 

growing the bond markets to include retail investors.64 By 2019, private banking clients 

comprised a significant proportion of Singapore dollar-denominated issued bonds (23.4%); 

financial institutions held 29% and retail investors hold 4.7%.65 Thus, it can be seen that 

financial institutions do not in fact hold the majority of the Singapore-dollar debt. This sets 

the stage for a number of recent bond restructurings that involve retail bond investors.66  

 

Like Singapore, Hong Kong also encourages retail investors to invest in bond markets as 

alternative sources of investments from equity.67 In Hong Kong, in the lead-up to the Lehman 

                                                           
58 Nam Cheong, shareholders circular dated 27 July 2018.  
59 PT Berlian Laju Tanker, shareholders circular dated 26 October 2015.  
60 However, credit holding has diversified since the 2008 financial crisis. See Vanessa Finch, 'The Dynamics of 

Insolvency Law: Three Models of Reform' (2009) 3 Law & Fin Mkt Rev 438 at 439. 
61 J. Payne, The Role of the Court in Debt Restructuring, 77 C.L.J. 124–150 (2018). 
62 For Singapore, for example, see the restructuring of TT International (whose creditors included suppliers and 

other service providers) in Re TT International [2012] 2 SLR 213; see generally, WY Wan, C Watters and G 

McCormack, (2020) ‘Schemes of Arrangement in Singapore: Empirical and Comparative Analysis’ Amer. 

Bank. L.J. Vol. 94, issue 3, 2020 pp. 463-506. 
63 For Hong Kong, e.g., see Re 3D-Gold Jewellery Holdings Ltd [2009] HKEC 1104, read together with 

Explanatory Statement of 3D-Gold Jewellery Holdings Ltd dated 9 April 2009 (copy on file with authors), 

disclosing the list of participating creditors that include suppliers; see Re Lehman Brothers Securities Asia Ltd 

(in liquidation) [2017] HKCFI 204; [2017] 2 HKLRD 871; HCMP 2266/2016 (judgment setting out the profile 

of the scheme creditors that include suppliers). 
64 See Hans Tjio. “Restructuring the Bond Market in Singapore” (2019) 14 CMLJ 16. 
65 Singapore Corporate Bond Market 2019, available at https://www.mas.gov.sg/-/media/MAS/News-and-

Publications/Surveys/Debts/Singapore-Corporate-Debt-Market-Development-

2019.pdf?la=en&hash=B62FF66BD26D794562B5291D6693966C85F1DC55. 
66 E.g. Rich Singapore investors stuck as local bond restructuring drags, Straits Times (reprinting from 

Bloomberg), 25 July 2017; G Leong, “More than 100 Hyflux investors protest at Hong Lim Park” Straits 

Times, 31 March 2019; MAS, “CAD, MAS and ACRA commence joint investigation into Hyflux” 2 June 

2020, available at https://www.mas.gov.sg/news/media-releases/2020/cad-mas-and-acra-commence-joint-

investigation-into-hyflux; see also Hui R, “Miclyn Express Offshore working with SIAS to engage 

bondholders”, available at 

https://www.businesstimes.com.sg/energy-commodities/miclyn-express-offshore-working-with-sias-to-engage-

bondholders (SIAS is an investor body representing retail investors in Singapore.) 
67 See Legislative Council Panel on Financial Affairs, Development of the Retail Debt Market in Hong Kong (7 

January 2002) available at https://www.legco.gov.hk/yr01-02/english/panels/fa/papers/fa0107cb1-716-5e.pdf; 
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Brothers minibond saga, around HK$20 billion of products were sold through retail banks to 

48,000 investors.68 Most of the corporate debt that is issued by companies (not sovereign) is 

not listed, though in 2019, HKSE announced the issuance of its first corporate and non-

governmental bond.69  

 

In assessing the adequacy of the disclosure framework, an English-modelled scheme is only 

scrutinized by the courts at the sanction stage, after the votes have been taken. The court 

grants leave for the company to call for a meeting but does not approve the explanatory 

statement. This approach works well for the English scheme, which are often used to 

compromise only debts of financial creditors, who ordinarily have access to management and 

financial statements. However, once the English-modelled schemes are used to compromise 

all kinds of debts held by retail investors, they face informational disadvantages and may lack 

the resources to be able to meaningfully raise objections at the sanction stage.  

 

B. The Practice of Schemes of Arrangement in Hong Kong and Singapore  

 

In our analysis of the practice of schemes, we reviewed the sanctioned schemes involving 

listed companies in Hong Kong and Singapore for the five-year period covering 2015-2019 

(even though some of these sanctioned schemes may not be reported in judgments). Our data 

is confined to listed companies for the following reasons. First, data on schemes is readily 

available for listed companies, as the companies are required under the applicable listing 

rules to disclose the progress of restructurings on the relevant stock exchange websites as 

material information.  Second, listed company schemes are important due to the impact of 

such restructuring on the financial markets on institutional, retail investors and other 

stakeholders. Third, we limit the examination to sanctioned schemes because it may be 

difficult to draw inferences on the state of satisfactory disclosure unless the schemes are in 

fact sanctioned.  

 

We assembled the dataset based on searches from the major financial press and repositories 

of filings (such as Factiva and Perfect Information, both of which are subscription databases), 

public court judgments and filings on SGX and the Stock Exchange of Hong Kong (SEHK). 

Information on disclosures is obtained from announcements made by listed companies, 

explanatory statements from publicly available sources, including the above-mentioned 

subscription databases, stock exchange websites and information agents for bond 

documentation. Where possible, we compare the disclosures to creditors with the separate 

disclosures to shareholders found in the shareholder circulars.  

 

Based on the above, our dataset on listed company schemes comprises five schemes in Hong 

Kong and ten schemes in Singapore. The list is found in Appendix 1. In reviewing the extent 

and quality of disclosures, we focus on the following items of disclosure that case law and 

                                                           
see also Corporate bond issues mark new era for Hong Kong retail market. (2003). International Financial Law 

Review, 1-8.  
68  Hong Kong, Hong Kong Monetary Authority (“HKMA”), Report of the Hong Kong Monetary Authority on 

Issues Concerning the Distribution of Structured Products Connected to Lehman Group Companies (2008) 

at para 2.2, online: HKMA <https://www.hkma.gov.hk/media/eng/doc/other-

information/lehman_report.pdf>. 
69 https://www.hkex.com.hk/News/News-Release/2019/190523news?sc_lang=en. The mode in which retail 

bond offerings are made are set out in HKSE, Retail Bond Offering on the Exchange Market (February 2020), 

available at https://www.hkex.com.hk/-/media/HKEX-Market/News/Research-Reports/HKEx-Research-

Papers/2020/HKEX_RetailBond_e_202002.pdf?la=en. 
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existing literature has determined to be of importance to creditors in English or English-

modelled schemes:  

 

(1) The liquidation or best alternative analysis, since amount that creditors are likely to 

receive in the insolvent winding up or if the company is sold for going concern is 

important in deciding whether to vote in favour of the scheme.70 We also review the 

professional advisers’ opinions given, if any, in connection with the liquidation 

analysis;  

(2) The fees that are payable to the financial advisers advising the debtor companies can 

be significant.71 A high amount of fees, that comes out of the debtor’s assets, suggest 

that the restructuring is in fact too costly to be viable since it would substantially 

decrease the assets available for the distribution to the creditors; and  

(3) Whether there is equality of information that is provided to creditors and in a timely 

manner. 

 

C. The three concerns in schemes of arrangement in Hong Kong and Singapore 

 

1. Liquidation or best alternative analysis 

 

In English and English-modelled schemes, as outlined in Part II above, case law has 

established that explanatory statement must contain the information on the what the creditors 

will receive in the event that the scheme is not approved, also known as the liquidation or 

best alternative analysis.72  Although often referred to as the liquidation analysis, schemes are 

compared against the next best alternative to restructuring via the scheme.73  Assuming 

creditors receive full disclosure, this permits them to determine, against the alternative, 

whether the plan is in their best interests. While liquidation is often the alternative to 

restructuring via the scheme, selling the company for going concern value is often the next 

best alternative or “counterfactual”. While logical, this approach has its own challenges as 

determining the alternatives and going concern value can be difficult and subjective. In the 

case of insolvent enterprises, liquidation is often the counterfactual.  
 

 In two early Singapore High Court decisions, Wah Yuen Electrical Engineering Pte Ltd v 

Singapore Cables Manufacturing74 (in 2003) and Re Econ Corp (2004),75 the court on each 

occasion raised concerns over the disclosures made by the company as to the liquidation 

value and ultimately refused to sanction the schemes.  While it is clear that the liquidation or 

best alternative analysis needs to be provided, the detailed contents of such liquidation 

analysis are not prescribed either in the legislation or in the case law.  

 

In a recent prior study on Singapore schemes conducted by the authors,76 we found that the 

Singapore schemes do not ordinarily detail how the company arrived at liquidation value 

estimate or the bases of their assumptions at reaching the estimates. While we expect that 

bank and some institutional creditors will have prior access to updated financial information 

                                                           
70 See discussion in notes 28 to 37 and accompanying text.  
71 Wan et al, supra, note 13. 
72 Supra, note 30-32 and accompanying text. 
73 Sarah Paterson (2018) Reflections on English Law Schemes of Arrangement in Distress and Proposals for 

Reform ECFR 3.2018 at 488.  
74 3 SLR(R) 629 (2003). 
75 1 SLR(R) 273 (2004). 
76 WY Wan, C Watters and G McCormack, supra note 13. 
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(or asset valuation) if they have significant outstanding debt as they would have negotiated 

with debtor or its advisers as to the terms of the proposed scheme, it is extremely difficult for 

individual creditors and/or retail investors to have access to such information. Without a 

mandatory prescriptive requirement as to the level of detail for the liquidation or best 

alternative analysis, retail creditors are in a weak position to challenge a plan in a proceeding 

subject only to ex post review as the creditor would not know the liquidation value of its 

claims.  

 

To test our hypothesis on the necessity of a prescriptive framework, we review the 

shareholder circulars that are issued to the shareholders in connection with the scheme 

companies’ issuance of shares (such in a debt-equity swap or where new investors are 

injecting cash into the company). These circulars to shareholders are only issued after the 

sanction of the creditors’ schemes (as shareholders’ approval is sought after the sanction).  In 

these cases, much greater detail is given as to how the swap ratio or issue price is arrived at 

and the independent financial adviser’s opinion as to whether the transaction is fair and 

reasonable is also included, 77 due to the fact that they are disclosure requirements prescribed 

under the Singapore Code on Takeovers and Mergers.78  

 

In Hong Kong, the five schemes in the dataset relate to bondholders’ restructurings. Most of 

the explanatory statements (four out of five) disclose the financial advisers’ opinions 

supporting the liquidation analysis. While the financial advisers’ opinions are disclosed, 

however, it appears that no reliance can be placed on the opinions even by the debtors that 

have engaged these advisers. Three are expressed to be provided on a non-reliance basis,79 

and the fourth has an extensive provision disclaiming liabilities.80 However, unlike Re House 

of Fraser,81 this point was not expressly raised at the court hearing, likely because there was 

no objection at the sanction hearing.  

 

2. Professional and other restructuring fees 

 

In Hong Kong and Singapore, as in the UK, fees are not prescriptively required by legislation 

to be disclosed in the explanatory statement. The question that arises is whether the courts 

would nevertheless require the debtor company to disclose routine professional fees to 

creditors as being relevant for creditors to make an informed decision. After all, professional 

fees will reduce the amounts of payouts of an insolvent company that is available to creditors.  

 

Insolvency practitioners’ fees payable in cash are generally not disclosed in the explanatory 

statements in Singapore schemes as they are excluded from the scheme and would be paid in 

full. In an earlier work, we find that there are only a handful of occasions where such 

                                                           
77 E.g. Swee Hong, Circular to Shareholders, 18 July 2016; Serrano, Circular to Shareholders,  9 May 2018; Hoe 

Leong, Circular to Shareholders, 9 May 2018 (copies on file). 
78 Singapore Code on Takeovers and Mergers, Appendix 1, requires a white-wash waiver to be sought from the 

shareholders to waive their right to a mandatory offer if as a result of the issuance of shares, the new shareholder 

incurs an obligation to make a mandatory bid for the remaining shares. The disclosure requirements are set out 

in the Code.  
79 China Singyes Solar Technologies Holdings Limited, Explanatory Statement and Scheme of Arrangement, 13 

June 2019 (copy on file); Mongolian Mining Corporation, Explanatory Statement in relation to the Inter-

conditional Scheme of Arrangement, 20 March 2017; Winsway Enterprises, Explanatory Statement in relation 

to the Inter-conditional Scheme of Arrangement, April 2016. 
80 Kasia Group Holdings, Explanatory Statement to the Linked and Inter-conditional Schemes of Arrangement, 

April 2016. 
81 Supra, note 38 and accompanying text.  
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disclosures are given82 and there is usually no breakdown as to the split of the fees among the 

professional advisers.83  There is one exception, that is, where the fees are payable in equity 

because such issuance of equity requires the approval of shareholders for Singapore-

incorporated companies.84 Unlike court-appointed insolvency practitioners, such as 

liquidators or judicial managers, where the remuneration is subject to review by the courts,85 

the fees of the insolvency practitioners (who often go on to serve as scheme managers) are 

largely market-driven. 86  

 

The practice came under attack in connection with TT International’s 2009 restructuring.87 In 

that case, the creditors of the debtor company argued that they were caught by surprise at the 

fee arrangement entered into by the company and insolvency practitioner (who was later 

appointed as the scheme manager), which had a success fee that was a percentage of the debt 

that was waived, written off or extinguished pursuant to the scheme. The success fee, as high 

as SGD30 million, was described by the court as “an extraordinary amount that will leave 

many breathless”.88 At its conclusion, owing to a number of factors including non-disclosure 

of the fee arrangement, the Court of Appeal ordered that the fee should be based on the time 

costs with an uplift.  The amount eventually awarded was substantially less than the success 

fee claimed. 89   

 

The controversy is far from over, though it appears that the debate has shifted from disclosure 

to the courts’ control over the size of the fees. In a recent scheme involving Hyflux Limited, 

subsequently placed under judicial management,90 the holders of perpetual securities (which 

are deeply subordinated securities akin to equity) and preference shares objected to the S$25 

million success fee payable by the debtor company to the insolvency practitioner, on the ground 

that it was disproportionately large as compared to the paltry sum that would be received by 

them if the scheme was successful.91 This time, it was reported that the terms of engagement 

of the insolvency practitioner were made available in the data room.92 

 

The position of professional fees in Hong Kong restructuring schemes remains a thorny issue. 

In Re Da Yu Financial,93  the company’s only asset was its listing status, which is recognized 

in Hong Kong as an asset that could be realised for the benefit of the creditors.94 In the course 

of the sanction hearing, the court asked whether the costs of the restructuring would consume 

most of the realizable asset, being the listing status. The court found that the one-liner 

                                                           
82 See, e.g., Tan v. TT International SGHC 207 (2017) (referring to fees in other schemes of arrangement). 
83 WY Wan et al, supra, note 13. 
84 Companies Act 2006 Rev ed (Singapore), s 161. 
85 For a discussion on remuneration of insolvency practitioners in court-ordered winding up, see Stacey Steele, 

Meng Seng Wee and Ian Ramsay, Remunerating Corporate Insolvency Practitioners in the United Kingdom, 

Australia and Singapore: the Roles of the Courts (2018) 13 Asian Journal of Comparative Law 141. 
86 See nTan v TT International SGCA 69 (2018); The Royal Bank of Scotland NV v. TT International Ltd 4 SLR 

1182 (2012) (allegations of non-disclosure of the fee arrangement that had a success component were raised).  
87 [2012] SGCA 9. 
88 Royal Bank of Scotland v TT International [2012] SGCA 53. 
89 See nTan v TT International [2018] SGCA 69. 
90 See G Leong, “Embattled firm Hyflux comes under judicial management”, Straits Times, 17 November 2020. 
91 The holders of the perpetual securities and preference shares would receive SGD50 million, but had invested 

SGD900 million. See Fiona Lam, “Hyflux says nTan fees ‘fully justified’, terms from Utico ‘best possible’” 

Business Times, 5 March 2020.  
92 Fiona Lam, ‘Hyflux bank lenders said to oppose adviser fees for Utico deal’ Business Times, 29 November 

2019. 
93 [2019] HKCFI 2531. 
94 Re China Solar Energy Holdings Ltd (No 2) [2018] 2 HKLRD 338. 
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disclosure of the restructuring fees of the insolvency practitioners and the legal advisers 

(without the associated break-down) was not adequate.  The scheme was sanctioned but on 

condition that the taxed costs of restructuring be taxed and cost savings to be distributed to 

the scheme creditors. 

 

3. RSAs/lock-up agreements 

 

RSAs and lock-up agreements have not been widely documented in the Singapore schemes 

within the sample in Appendix 1 but have been employed in a small minority of cases.95 In 

contrast to Singapore’s experience, RSAs have featured prominently in four of the five Hong 

Kong schemes of arrangement.96 In Winsway Enterprises Holdings,97 Kaisa Group 

Holdings98 and Mongolian Mining,99 consent fees (amounting to 2%, 1% and 1% of the 

principal amount for the scheme claims respectively) were paid to creditors who entered into 

the RSA. The court in each of the afore-mentioned three decisions held that the consent fees 

did not fracture the class of creditors as the quantum of the size of the fee was relatively 

small. In China Singyes Solar Technologies,100 likewise, a fixed sum representing the consent 

fee was also payable to the creditors who entered into the RSA.  

 

In the four schemes, the RSA was entered into before the explanatory statements was 

published as the explanatory statements disclosed the aggregate holdings of creditors that 

have undertaken to vote in favour of the scheme.101 In Re China Singyes, two of the creditors 

complained that they did not have the opportunity to participate in the RSA and in one case, 

argued that he did not receive the financial information on time to make the assessment. This 

was resolved by the company agreeing to make an ex gratia payment.102  

 

In each of these schemes, except for China Singyes, it was not argued that the creditors did 

not have sufficient information to assess the viability of the schemes prior to entering into the 

RSAs. In many of these cases, it was acknowledged that there was in fact a high degree of 

participation of the RSA. For instance, in Winsway, by the time of the explanatory statement 

was published, creditors holding 83.2% of the principal amount of debt signed up to the 

RSA.103 Nevertheless, in light of the concerns in Re Sunbird Business Services, it remains to 

be seen whether future cases will challenge disparity in the timing at which the information is 

disclosed and the missed opportunities for non-participating creditors to enter into the RSA to 

boost their recoveries.  

 

                                                           
95 It is expected that with the 2017 reforms introducing pre-packs under IRDA, s 71, RSAs and lock-ups will 

become more common. Hoe Leong Corporation Limited (in the dataset) concerned a pre-pack scheme of 

arrangement, but the publicly disclosed documents did not indicate if the creditors had undertaken to vote in 

favour of the pre-pack pursuant to an RSA or lock-up. 
96 RSAs are used in the schemes of arrangement for Kaisa Group Holdings; Winsway Enterprises Holdings; 

Mongolian Mining Corporation; China Singyes Solar Technologies Holdings Limited.  
97 [2016] HKCFI 1915. 
98 [2016] HKCU 2765. 
99 [2018] HKCU 3109. 
100 [2020] HKCU 548. 
101 Details are found in the explanatory statements of Kaisa Group Holdings (April 2016); Winsway Enterprises 

Holdings (April 2016); Mongolian Mining Corporation, Explanatory Statement in relation to Inter-conditional 

Schemes of Arrangement between Mongolian Mining Corporation (in provisional liquidation) (March 2017); 

China Singyes Solar Technologies Holdings (November 2019,) copies on file with authors. 
102 [2020] HKCU 548. 
103 Winsway Enterprises Limited, supra, note 97. 
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Building on these findings, in the next section we argue that the transplant of the English-

modelled scheme framework needs to be adapted to account for heightened risks in 

restructurings in Hong Kong and Singapore. These risks, which can be mitigated with ex ante 

judicial review of disclosures, include the enhanced risks when creditors are also controlling 

shareholders and who face inevitable conflicts of interests in voting for schemes, the use of 

schemes to compromise not only financial but also operational debt, and the presence of retail 

creditors in public debt restructuring.  

 

IV. Implications of our findings and lessons from Chapter 11 

 

A. Chapter 11 and the disclosure plan 

 

Given the concerns in Part III, can we draw lessons from Chapter 11 disclosure requirements, 

which are more onerous than English schemes104 and required at an earlier stage in the 

process?  Chapter 11 serves as an important comparator both because Singapore recently 

adopted Chapter 11 characteristics into domestic schemes and, similar to schemes in HK and 

Singapore, Chapter 11 is commonly used to restructure operational debt held by non-financial 

creditors.  

 

A Chapter 11 plan must be provided to creditors with a disclosure statement supplying 

adequate information, which is defined as ‘information of a kind, and in sufficient detail, as 

far as is reasonably practicable in light of the nature and history of the debtor and the 

condition of the debtor’s books and records […] that would enable such a hypothetical 

investor of the relevant class to make an informed judgment about the plan’105 and is 

determined independent of any non-bankruptcy disclosure requirements.106 The statement is 

not only significant for the information disclosed but that it is available in one document. As 

such, disclosure statements often contain charts detailing distributions to creditors.107 The 

debtor is not ordinarily required to obtain formal appraisals of its assets.108 However, 

creditors then have the ability to request additional information if necessary. Rigorous 

financial projections are found in Chapter 11 plans but are rare in English schemes.109 

 

While the Chapter 11 disclosure statement framework lacks specificity,110 the courts are 

actively scrutinising the disclosure statement prior to its circulation. Scholars have argued 

that the incentives are built in to ensure that the requisite disclosures are met, through the 

combination of creditor committees that are given the wide-ranging power to investigate and 

to reject the Chapter 11 plan proposed in the absence of satisfactory disclosures and the US 

Trustees, appointed by the court, to carry out examinations. Indeed, to ensure all interests are 

represented more than one creditors’ committee may be formed to represent the interests of 

different creditors and a “committee member holding a conflict of interest cannot continue to 

                                                           
104 See e.g. http://eurorestructuring.weil.com/wp-

content/uploads/2015/06/150383_London_Scheme_Hot_Topics_Bulletin_Part3_v8.pdf; 

https://www.bakermckenzie.com/-/media/files/insight/guides/global-ri-guide.pdf 
105 US Bankruptcy Code s 1125(a)(1). 
106Ibid at s1125(d). 
107 Sally McDonald Henry (2017) ‘Chapter 11 Zombies’ 50 Indiana Law Review 580, at 607. 
108 Robert Lapowsky, Confirmation of Plans in Chapter 11, 97 Com. L.J. 110 (1992) P. 112;  
109 In re Metrocraft Publishing Service Inc., 39 B.R. 567, 568 (Bankr. N.D. Ga. 1984) (listing out the 

requirements of the disclosure statements, including the future plan of the reorganised company). 
110 See also Disclosure of Adequate Information in a Chapter 11 Reorganization, 94 Harv. L. Rev. 1808 (1981).  
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serve.”111 In deciding whether to permit multiple committees, the court must balance the 

administrative costs with the benefits of increased representation. This balance of creditors 

interests is similar evaluating the need for increased disclosure against the associated costs.  

 

Further, under the Bankruptcy Code, attorneys and other professionals who provide services 

for the debtor and official committees are entitled to be paid from the bankruptcy estate, 

which would reduce the assets available for the restructuring. Section 330 of the Bankruptcy 

Code requires fees must be reasonable and necessary, and comparable to what attorneys 

charge outside of bankruptcy cases. Thus, while parties have some flexibility in negotiating 

the professional fees, they are subject to the approval of the court. The request to hire 

professionals must include a disclosure of any connection with the debtor, creditors or any 

other interested party.112 That is not to say that the fees are always transparent. The requests 

and associated court approvals (or rejections) are available to creditors and the public online. 

However, the number of documents filed in a typical restructuring compounded with the fact 

that requests may be separate from the plan and disclosure statement makes tracking such 

expenses difficult and not cost-effective for the average unsecured creditor holding a small 

claim. 

 

Thus, we suggest that more prescriptive list of information should be included in the 

explanatory statement. We recognise that there are important differences between the English 

or English modelled scheme and the Chapter 11 plan. In particular, the English or English 

modelled schemes are concerned with the disclosure of and alternative scenario if the scheme 

is not successful, that is the liquidation analysis, while valuation is key to Chapter 11; in fact, 

section 1129 specifies the valuation that needs to be done and valuation in the context of 

Chapter 11 is conducted on a going concern basis, rather than a liquidation analysis.113 

However, notwithstanding the differences, we argue that some inspiration can be drawn from 

the Chapter 11 disclosure regime. First, Chapter 11 is used as a means to restructure the debts 

of the entire company, and the Hong Kong and Singapore schemes are used to compromise 

all of the debts of the companies. Second, and in particular, in the case of Singapore which 

has adopted Chapter 11 features, the ability of creditors to assess the valuation of the 

company should be central to the scheme framework, and this can only be achieved through a 

prescriptive disclosure of up-to-date financial information of the company. It is beyond the 

scope of this study to recommend as to whether the most appropriate valuation standard for 

schemes should continue be the liquidation analysis or a restructured enterprise standard.114 

 

B. Enforcing an ex ante mandatory disclosure framework? 

 

In Chapter 11 proceedings, the schedule of assets and liabilities and its statement of financial 

affairs are required to be filed within 14 days of filing the petition, in addition to the first day 

declarations on the debtor’s business affairs and events leading to the filing.115 Having 

information early in the process will mean that creditors can assess the viability of the 

                                                           
111 First RepublicBank, 95 Bankr.58 (N.D. Tex 1988) at 61; see also Peter C. Blain and Diane Harrison O’Gawa 

‘Creditors’ Committees Under Chapter 11 of the United States Bankruptcy Code: Creation. Composition, 

Powers, and Duties’ 73(4) Marquette Law Review 581 at 588 (1990). 
112 Fed. R. Bankr. P. 2014. 
113 See generally, Jennifer Payne, “Debt restructuring in English law: lessons from the United States and the 

need for reform” 130 LQR 282 (2014). 
114 In Singapore, to effect a cram-down on an entire class of creditors, the comparator that is used is the 

alternative if the scheme did not come to pass, rather than liquidation. See IRDA, s 70(4). 
115 Fed. R. Bankr. P. 1007(b).  
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restructuring at an earlier stage, in negotiating with the debtor companies as to whether they 

would support the likely restructuring.  

 

One solution is to tweak the schemes framework such that the courts play a much more active 

role ex ante, at the stage of the convening of the court meetings. In English schemes and 

English-modelled schemes, the review of the disclosure statement occurs ex post (at the stage 

of seeking the sanction of the court) rather than ex ante. Chapter 11 provides ex ante judicial 

review of the disclosure statements before they are circulated to the creditors. Ex ante review 

is particularly prudent for Singapore since the country adopted characteristics of Chapter 11 

into the domestic schemes regime as discussed above. Cross-class cramdown, while an 

important and powerful tool in facilitating restructuring and thereby protecting the interests of 

stakeholders when business remains viable, provides increased risk for dissenting creditors. 

Providing ex ante review ensures creditors have sufficient information. As disclosure is 

required in proceedings whether ex ante or ex post, ex ante review will not necessarily 

increase costs and, as it will prevent the depletion of assets or delay that may occur by calling 

an in-effectual meeting of creditors due to insufficient disclosure, it may actually decrease the 

cost of the proceeding. An ex ante review also ensures that where the liquidation or best 

alternative analysis is supported by financial advisers’ opinion, the scope of the opinion and 

the permissible disclaimers can be considered by the courts. 

 

Further, an ex post review could have led to a greater reluctance of the courts to reject the 

scheme if the requisite majorities are obtained, notwithstanding the lapses in disclosure.116 

The reasons are due to the lateness in the challenge, the harm caused to the stakeholders if the 

scheme is not approved would exceed that of the harm caused by the lapses of disclosures. 

For example, in TT International, the Singapore Court of Appeal did not overturn the scheme 

that was sanctioned even though the scheme managers and the debtor company failed to 

disclose the conflicts of interests posed by the success fee entered into by the company and 

the scheme manager. 117 In Yaohan Hong Kong Corporation,118 the lack of disclosure as to 

the legal effect of the division of the consideration between the shareholders and creditors 

(based on the earlier case law) did not result in the Hong Kong court refusing to sanction the 

scheme.   

 

C. Monitoring RSAs? 

 

RSAs have been described as a feature of modern bankruptcy practice in the US.119 The 

Bankruptcy Code provides for pre-packs, and allows for the solicitation of votes so long as 

there is disclosure of “adequate information”.120 Post-petition RSAs are more controversial 

because the Bankruptcy Code prohibits solicitation of votes prior to the court approving the 

disclosure information that has “adequate information”,121 and votes that were solicited in 

violation of the prohibition could be invalidated.122 US case law has taken a pragmatic 

approach and upheld post-petition RSAs where the proposed restructuring is on arm’s 

                                                           
116 Cf Re Sunbird Business Services [2020] EWHC 2493 (Ch) (the court declined to sanction the scheme).  
117 Royal Bank of Scotland (formerly known as ABN AMRO) v TT International [2012] SGCA 53 
118 [2002] 1 HKLRD 363. 
119 Baird D, “Bankruptcy’s Quiet Revolution” (2017) 91 Am. Bankr. L.J. 593. See also Skeel D, “Bankruptcy’s 

Uneasy Shift to a Contract Paradigm” 166 U Penn LR 1778 (2018). 
120 Bankruptcy Code, s 1126(b). 
121 Ibid. at s 1125(b).  
122 Ibid. at s 1126(e). 
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length,123 even though such agreements are entered into prior to the approval of the disclosure 

statement. However, courts are more cautious to approve RSAs where the transaction is with 

an insider and the debtor refuses to provide the same information to other creditors.124 Where 

parties entering into the RSAs are sophisticated and the restructuring is on arm’s length, 

courts routinely uphold these bargains.125 In these cases, there is no concern that the creditors 

are unduly taken advantage of.126  

 

However, there remains the concern that not all creditors have equal access to the financial 

information at the same time, as was raised in Re Sunbird Business Services. In Hong Kong, 

while the RSAs used in the sample dataset relate to consent fees in exchange for the voting 

undertaking and lock-up did not result in complaints, it is foreseeable that future RSAs (such 

as that utilised in Re Noble) could also include other terms such as provision of financing in 

exchange for higher returns. The inherent inequality in RSAs will mean that some creditors 

will have been in a privileged position to have more time in making these decisions on 

whether to vote on the scheme and/or to opt for a higher but riskier return or over a lower but 

safer cash option. Concerns should be heightened when the restructuring involves a 

controlling shareholder transacting with the debtor as part of the restructuring. 

 

V. Conclusion 

 

The English modelled scheme of arrangement has proven to be a very useful and flexible tool 

for the restructuring of corporate debts in Hong Kong and Singapore. Many of the 

reservations that are raised in English case law over the disclosure requirements in 

connection with the schemes will apply equally to Hong Kong and Singapore. In this paper, 

we find that there are three principal concerns in their current disclosure regimes in the two 

jurisdictions: how debtors disclose the liquidation or best alternative analysis; how debtors 

disclose the fees of the advisers; and the equality of provision of information in the scheme 

process with the use of RSAs.  

 

We argue that the English-modelled scheme framework needs to be tweaked take into 

account the following specific risks that are heightened in restructurings in Hong 

Kong/Singapore: (1) the enhanced risks of creditors who are also controlling shareholders,  

and who face inevitable conflicts of interests in voting for schemes; (2) the use of schemes to 

compromise not only financial but also operational debt; and (3) the presence of retail 

creditors in public debt restructuring.  

 

Drawing from the US approach towards disclosure in Chapter 11, notwithstanding the 

differences between the scheme and Chapter 11, we argue that disclosure of sufficient 

information as to the valuation of the company should be a central in the explanatory 

statement and the RSA should be carefully reviewed. We also argue for an ex ante approach 

to disclosure statements under schemes of arrangement at the stage of leave of court to 

convene the scheme meetings. As both jurisdictions have sophisticated and experienced 

judiciaries, earlier involvement of the courts may provide greater confidence in the process 

for investors by compelling the disclosure of key financial information.  

                                                           
123 Cases that uphold post-petition RSAs include In re Genco Shipping and Trading 509 Bankr. S.D.N.Y. 2014; 

In re Indianapolis Downs LLC 486 BR 286. 296 (Bankr. D. Del 2013). 
124 In re Innkeepers USA Trust 422 BR 227 (Bankr. S.D.N.Y. 2010). 
125 Ibid. See also Sasson I, “Judicial Review of Plan Support Agreements: A Review and Analysis” 9 NYU J 

Law & Liberty 850 (2015). 
126 See Baird, supra note 119, p 1811; Skeel, supra note 119, p 619. 
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Appendix 1 

Hong Kong Schemes of Arrangement 2015-2019 

Company Year of Commencement of Filing 

Da Yu Financial Holdings Limited  2015 

Kasia Group Holdings Limited 2016 

Windway Enterprises Holdings  2016 

Mongolian Mining Corporation  2017 

China Singyes Solar Technologies Holdings Limited  2019 

 

Singapore Schemes of Arrangement 2015-2019 

Company Year of Commencement of Filing 

Swee Hong Limited 2015 

Serrano Limited 2016 

Nam Cheong Ltd (formerly Eagle Brand Holdings Limited) 2017 

Hoe Leong Corporation 2017 

EMS Energy Limited 2016 

Serrano Limited 2016 

Marco Polo Marine Ltd 2017 

Oriental Group Ltd 2016 

Jason Holdings Limited 2016 

TT International Limited  2019 
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